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CHAPTER ONE

INTRODUCTION  
1. Overview  
Promotion of peace, stability, human rights and effective governance based on the rule of law are important elements of sustainable development. Goal #16 of the UN Sustianbale Development Goals is about peace, justice and strong institutions and incrouges to promote peaceful and inclusive societies for sustainable development by providing access to justice for all, to build effective, accountable and inclusive institutions at all levels. Having a peace with strong foundations require to ensure comprehensive social justice and this can’t be realized unless strong and effective institutions which work on the realization of justice are created. The strong institutions which are required to realize and provide independent and impartial judicial service to the public are judicial institutions. The judicial institutions adjudicate and reslove disputes and complaints between citizens, citizens and public authorities, as well as disputes between public institutions themselves, for this reason it is very important for the public to receive realibale judicial service in which the people trust and give their confidence where they can seek remedy if their rights are endangered or violated.
Currently, there are judicical institutions which are recovering from the mass destruction of the public instutitions resulted by civil wars and other meaningless wars which affected generally the Federal Republic of Somalia. Article 108 of the Provincial Constitution of Somalia states that Somalia shall have courts which are in three levels namely:

a) The Constitutional Court;

b) The Federal Governmet Level Courts; and

c) Federal Member State Level Courts.
The judicial organ is responsible for the protection of rule of law, promotion and protection of human rights, resolution of disputes and complaints between citizens, citizens and public authorities, as well as disputes between public institutions and carrying out punishments and disciplinary actions against criminals. Therefore, this organ is responsible for the general justice of the country so that Somali citizens can get impartial judicial services which are provided by honest, trustworthy, and competent professionals who are knowledgeable about the work they do. Having effective judicial service is prerequisite for sustainable peace in Somalia, this means that there is direct relationship between peace and justice. Conflicts and crisis around the world are believed to be the result of complaints hold by the parties in the conflict which could be avoided if they were fairly and wisely managed and solved.
It is real that if the person can get his or her right through peaceful manner based on justice he or she couldn’t resort to other means. Consequently, meaningful and realiable justice can prevent the people seek their rights through illegal ways and receipt of meaningful and reliable justice depends on strong and effective judicial institutions who know and understand their roles and responsibilities. This also require a society that knows and understands functions of the judiciary, justice administration process, initaiton of civil cases, prosecution of criminal cases, justice actors, litigants’s rights and necessary measures in proceedings of both civil and criminal cases. Therefore, this charter was intended to enhance the knowledge and understanding of the Somali society on the judiciary and justice administration of their own country.
1.1. Access to Justice and Legal Defence   
Every person is entitled to go court and initate a legal case before the competent court if he/she felt that his/she life, reputation, dignity, protperty and rights are violated. The right to accesss to courts to initiate a legal suit is a fundamental right which is enshrined and protected under the constitution and othe written laws. Apart from the constitution and other subordinate laws of the country, this right is also enshrined in all international laws concerning human rights. Everyone is entitled to get fair trail based on justice, impartiality, independence and non-interference. As everyone is entitled to go court and initiate a legal case before the competent court, he or she has also a right to defend himself/herself from the case he or she is party to. Somalia fully recognizes the international laws relating human rights and therefore, the provisional constitution enshrines both the right to access to justice and legal defence. According to Article 34 of the constitution everyone is entitled to file a legal case before the competent court and also has a right to get an independent, impartial, fair and reliable adjudication which is open to the public unless other wise this violates the public interest.
In any civil and civil rights or criminal proceedings where a person is charged with an offence, the person has the right to defend himself or herself at any stage in the proceedings, and the government has a duty to provide free legal defence to the persons who are unable economically to hire a defence lawyer who represents them in the criminal cases against them.
Look at the Article 34 of the Constitution.

	Article 34: Access to Courts and Legal Defence 
1) Every person is entitled to file a legal case before a competent court.

2)  Every person has the right to a fair public hearing by an independent and impartial court or tribunal, to be held within a reasonable time, and to determine:
 (a) Any question of civil rights and obligations` or 
(b) Any criminal charge. 
3) Every person is entitled to defend him or herself from the case he or she is party to, whatever the level or stage of the proceedings may be.

4) The state shall provide free legal defence to the people who do not have the means of doing so themselves.

5) The state shall provide free legal defence to individuals or communities if they are legally pursuing the public interest.


Consequently, it is important to enable Somali people undertand their rights of getting justice in which its absence the other fundamental rights and freedoms enshirend both under national and and international laws can’t be fully enjoyed. This means the rights to access to justice is a path way in which society realize the protection and promotion of their other fundamental rights. Legal cases are filed by anyone who is suffereing from injustice or believes that his or her fundamental rights are violated, this person can file his or her case to the competent court and has a right to fair, independent and impartial hearing and to receive a legal remedy equivalent to the injustice he or she suffered.
As above stated, Somalia is recovering from long-standing conflicts which had led the collapse of all public services and public infrastructure including judicial services. However, it is worth noting that there are well functioning judicial institutions currently, though there are still challenges which require to be addressed jointly.
Thus, to enable Somali society who are eager and thirst for justice, access to meaningful justice and protect their fundamental rights in a peaceful way, it is necessary that society understand the judicial system of the country and instituions that are mandated to provide the judicial services in which people need. For this reason, the Supreme Court felt that it is necessary to develop a well detailed ligitant’s charter which clearly defines justice system of the country and educating people on the court proceedings and other necessary issues relating justice process in the Federal Republic of Somalia which require to be known.
1.2. Goal of the Charter 
The goal of this charter is to create an enabling environment for the Somali people in which they can trust the judicial system in their country and to promote the confidence of the people to judicial institutions, so that they can file any complaints they hold in the nearest competent court.
1.3. Objective of the Charter  
The objective of this Charter is to direct and guide the Somali people who want to know the justice system of their country and it is intended to help the society comprehend the justice system and to learn and undertand the justice actors including Courts, Office of the Attorney General, the Police and Costodial Corps. The specific objectives of this Charter are:

· To enable everyone, identify the competent court that he or she can file his or her legal case;

· To enable everyone, know and undertand the different steps that court proceedings go through;

· To enable everyone, undertand the right of appeal and how to raise a complain against court decisions;

· To raise public awareness and increase the knowledge of the people towards the justice system of the country;
· To define the right to access to justice and its importance to the community;

· To define the judicial institutions and their structures;

· To define criminal justice actors including the Police, Attorney Office and Custodial Corps;

· To define and highlight the rights and obligations of the parties in criminal litigations; and

· To define the role and importance of defence lawyers.

2. Basic Principles of the Charter  
This Charter is based on basic principles which are central pillar to the acheivment and realization of an effective judicial system in which Somali people have trust and confidence on it and contribute to its correction and development. The basic prininciples of this Charter include: -
a) Equal treatment of parties: Courts are judicial institutions mandated to hear and decide both criminal and civil cases, therefore they shall treat all parties equally with no favarism and partiality;

b) Good governance: It stresses the establishment of a community based system which is accountable and transparent and based on people’s will that in turn taking part the strengthening and developing of judicial system of the country. The feedback we receive from the community is necessary for the work of Courts and will play a vital role in the creation of a system based on the will of the people;
c) Community respect: The respect of the people who come to Courts to receive services is the common vision and goal of the judiciary. Therefore, the respect of the clients, reception, good treatment and directing Court clients are core values of the Courts;
d) Provision of information: The community should get the updates and necessary information which they require. Therefore, the judiciary is committed to provide updates and necessary information to the public. 
3. The Importance of the Charter  
The Supreme Court believes that community knowledge or awareness on the judicial system is crucial to the justice system and to achieving effective social justice. Since Somalia is recovering from huge destruction which has had long time multi faceted impact on the Somali people, the community used to seek solution from other alternative dispute resolution means and some times minor disputes might have turned into conflicts and chaos since there were no proper judicial institutions which could manage and resolve disputes properly.  It is now necessary to restore the trust and confidence of the Somali people and to realize this the community should be educated and enable them to know more about country’s justice system, legal case administration procedures and various stages of court proceedings. Consequently, this charter is crucial to the people who want or interesting to go Courts and submit their complaints and greiveances to the judiciary for adjudication, the charter provides comprehensive understanding of all legal case proceeedings, litigants, rights of the, litigants and other necessary measures relating to legal case proceedings.
CHAPTER TWO 
COUNTRY’S JUSTICE SYSTEM  
2.1. Introduction 
The justice system of the Federal Republic of Somalia is getting better from the destruction and state failure caused by the civil wars and other targetless wars which in turn resulted complete failure of all public institutions. The downfall of the government had led the the collapse of all government institutions which resulted absence of law and order that had led conflicts between people, confistication of property, killings and enfringments. The judiciary is mandated to protect the rights of the people and application of laws, therefore, it is very important for the people to learn and know the justice system of their country. The existing administrations and justice systems are often based on the social norms and living conditions, therefore since Somali society is a Muslim society, its justice systm is based on Islamic value which means the legal system of the country is based on Islamic Religion.
The Sharia Law, statutory laws and customary law are practiced in the Federal Republic of Somalia and all complaints, greivances and property related disputes between the people are resolved through these three laws which means that country’s justice system is generally based on these three legal systems. Application of these different laws lead to resolution of disputes and complaints through non judicial means that means that complaints and disputes are resolved either by traditional leaders applying customary law or religious leaders applying sharia law. The resolution of compliants and disputes by traditional leaders and religious leaders strengthened in the last thirty years in which there was no effective judiciary system in the country since there was no government in the country. Among the three legal systems (Islamic sharia, customary law and statutory law) which are practiced in Somalia to solve community disputes and management of legal cases, the sharia law is the most important one and it is the base of all Somalia’s laws according to Constitution.
See Article 2 of the Constitution

	Article 2: State and Relgion 

1) Islam is the religion of the State.
2) No religion other than Islam can be propagated in the country.
3)  No law can be enacted that is not compliant with the general principles and objectives of

Sharia law.


This article indicates that sharia law is the bases of all laws and that any law which is is not in conformity with the sharia is null and void. As we stated, the complaints and disputes are resolved in one of the existing legal systems namely:
1) Through customary;

2) Through sharia; and

3) Through formal judiciary. 

The customary system in which traditional leaders resolve matters through customary law and the sharia system in which religious leaders apply to resolve matters are commonly known informal justice system while the resolution of matters through judiciary is known as formal justice system. The decisions and resolutions of informal justice system are not binding this means the traditional leaders and religious leaders can not enforce their decsions and the person whom the decision concerns is not obliged to enforce but it is non-enforcement of their decisions is unlikely. Unlike informal justice system, the decisions and resolutions of formal justice system are binding and all parties are obliged to enforce them and if they fail to enforce, they shall face severe punishment.
2.2. Analysis of Cultural and Judicial Powers  
The justice system of the country is mixed one which means both judicial and traditional institutions adjudicate and hear comlaints and disputes between people. As such, it is necessary to deeply understand the hearing and adjudication jurisdiction of these two institutions by Somali people and other people who want to know more about Somalia’s justice system.
2.2.1. Powers of the Judiciary 
Article 105 of the Provisional Constitution of the Federal Republic of Somalia states that power or authority of the judiciary is vested in the Courts. Therefore, power of the judiciary is meant the authority or jurisdiction of the Courts to hear and decide different legal cases that are submitted to them. The Judiciary is one of the three branches of the government namely the executive, the legislature and judiciary, as per the Constitution every branch is independent from other branches and was intended for check and balance and to separate the powers of the governments. Consequently, the judiciary is the branch of the government that is responsible for the application of different laws of the country and has power to hear and decide all legal cases that people filed before the Courts.
The power of the judiciary is exercised and enforced by the normal lawful courts and the legal case can be filed before the competent court by anyone holding compliant. The nature of the cases heard by courts has two opposing parties (this means there are two or more parties involving in the legal case). The parties of the case shall submit their complaints to the court if they filed the legal case or their defence if the legal case is against them. Therefore, the most important functions of courts are:
· To hear and adjudicate the disputes between people and between government and people;

· To interpret the laws and make sure their compatibility with the constitution;

· To protect the rights of the people and ensure they are not violated;

· To punish anyone that violates law.

As usual, when courts heard the parties in the case, evaluated the evidences and facts of the case and fully studied all relevant facts, they they render a decision or judgment that is in line with the law. Any party who is dissatisfied with, or hold grievances against the judgment of the first instance courts has a right to appeal to the relevant Appeal Court. The final judgments and rulings of the  Courts have legal enforceability.
The judiciary contributes to peace, stability and social cohesion by encouraging the community to resolve their complaints and disputes through relevant judicial institutions. However, it is worth noting, that filing a cases before Courts has both advantages and disadvantages as everything has two sides and the following are among the advantages of the formal judiciary:
· Courts issue final judgments in which parties are obliged to obey;

· Courts judgemnts are binding and enforceable;

· Hearing process of legal cases and rulings of the courts are guided by written legal procedures;

· Anyone have right to file a case before court and this doesn’t need permission;

· There is an appeal against rulings and judgments of the courts;

· The cases are heard by trained judges who were trained to hear and decide cases.
Although, formal justice system is important and has the above stated advantages, it has also its own disadvantages and the following are among the disadvantages: - 

· It is little bit complicated and most of the people do not understand;

· There is a need to have a lawyer and every person can’t hire a lawyer;

· It under go different courts and final decision of the courts often take a long time;

· Courts are available in urban areas and rural community do not have access to courts often; and 

· It is little bit expensive and everyone do not able to file a case before the courts.

2.2.2. Powers of Traditional Institutions  

Traditional institutions are very strong within the somali society and has been useful for a long time. Before receipt of independence and decolonization from the colonial powers and afterwards, culture had been the strongest institution in which society used to solve their disputes and complaints. The traditional elders who hear and solve cases are called jury (xeer beegti); though may have different names within the differents localities inhabited by Somalis. As common, the disputants used to  chose the jury and give confidence to hear and decide the case at hand and jury used to follow the culture and traditional norms to hear and decide the cases they handle.
Generally, Somalis have had and still have rules to solve or sort out their problems but when we go to different Somali localities, it is possible to see different rules and norms owned by differenet clans and localities but still the difference is not significant. Similar to the formal justice system, traditional based dipute resolution system has its own advantages and disavantages and the following are among its advantages: -
· It is quick and decisions are reached quickly;

· The parties or disputants chose the jury; therefore, it has the confidence of the disputants;

· It is cheaper than courts and not expensive;

· It is more flexible when comparing with formal justice system;

· Cases are resolved effectively and quickly;

· It is available in everywhere and can be accessed by everybody.

Apart from the advantages of this informal justice system, it has also its own disadvantages and the following are among its disadvantages: -
· The existing laws of the country are not followed;

· The decisions of the jury particulary those concerning the offences are not compatible with the human rights and existing laws of the country;

· It is not inclusive and women are not allowed to be member of the jury;

· The decisions of the jury are not binding and enforcement of its decisions is subject to the consent and will of the disputants; and 

· It helps the perpetrators of serious crimes specifically the rapists and murderers.  
2.3. Analysis on Legal Cases  

Normally, the cases and disputes which courts hear and decide are two types namely civil cases that concern civil liabilities and criminal cases which relate to breach of laws that in turn create offence. The civil and criminal cases vary greatly in nature and have different actors who are parties to the proceedings. The difference between civil and criminal cases will be delth with in this part.

2.3.1. Civil Cases 
The civil cases are the court proceedings that relate to civil rights and liabities with no criminal liablibilies. The civil cases or litigations are between two or more parties who are conflicting over civil right which is not creating criminal offence, such cases can also occur between people and government. The government is represented by the Office of Solicitor General in the civil proceedings. In most cases, the civil litigations are about disputes and conflicts between people over civil complaints in which one of the parties submit the comlaint to the Court for remedy. The civil cases include family cases, inheritance, business, sale, breach of contracts, possession and ownership of different properties, leases and etc. The government is not party to the civil cases but only the disputants are involved.
2.3.2. Institution (filing) of Civil Cases 
Every person who want to institute or initiate a court suit must have an interest on it, similary it is must that the person who is claiming rights initiate the suit before the competent court in accordance with Article 68 of the Civil Procedure Law. The civil suit is filed by the plaintiff by submitting a written plaint to the competent court. The plaint should tell the content and essesnce of the suit and the parties of the suit, and shall contain the following particulars as per Article 119 of the Civil Procedure Law:
· Name of the Court in which the suit is instituted;

· The name and residence of the plaintiff and his lawyers if they exist;

· Limitation of the subject of the case/suit;

· Priniciples creating the foundation of the suit;

· Provisions in which the plaintiff want to apply and documents that he or she wants to present when the suit is opened;

· Name of the lawyer and letter of authorization if authorization exist.
When the court receive the plaint submitted by the plaintiff, the relevant senior court’s clerk shall register the suit according to Article 120 of the Civil Procedure Law and shall create a file for that suit. After registration of the suit and the opening of the file, the President of the relevant court shall assign a judge to the suit. 

The judge that was assigned to the suit shall fix and specify the hearing date by preparing and sending a summon to the defendant considering the place where the defendant is. According to Article 121 of the Civil Procedure Law, the date of the summon should be between the following periods:

· 15 days if the defendant is within the jurisdiction of the court;
· 30 days if the defendant is outside the jurisdiction of the court but not beyond the region where court locates;

· 40 days if the defendant is in a place outside the region;

· 80 days if the defendant is in a foreign country but not beyond the Africa continent;

· 160 days if the defendant is in a place outside the Africa continent.

The judge has a discretionary power to reduce the time if he satisfied with particular reasons which makes necessary to reduce the time in which the defendant was ordered to appear before the court.
2.3.3. Hearing of Civil Cases  
When a judge is assigned to the case he has the power to proceed and hear the suit assigned to him and shall hold and manage all hearings of the case in accordance with Articles of 127 and 128 of the Civil Procedure Law. The judge makes sure the content of the case and informs the parties either orally or in writing, to amend their case so that it should comply with the law, he can also ask the parties whether they are in conformity with their respective plaint and response or not. Similarly, in the first session the judge may ask parties to clarify or explain in a detailed manner the issues and parts of their respective claims which need to be explained, the judge also points out the issues which he believe that they need to be analysed. When the judge heard all parites and studied the evidences brought by parties to support their claims, he sends the case for judgement if he safisfied that the case is ready for judgment otherwise he would request additional evidences from the parties.

The parties can disqualify the presiding judge during trail in accordance with Article 30 the Civil Procedure Law to stop the judge from hearing of the case at hand. The disqualification of the judge can be requested by one or both of the parties. When such disqualification is made by the parties, it is the duty of the disqualified judge to withdrow from hearing the case. According to Article 29 of the Civil Procedure Law, the judge shall stop hearing the case if: -
· He has an interst in the case;

· He or his spouse or any of his relatives from both sides are part in the proceedings;
· There is severe hostility or debt between him or one of his family members and one of the parties or lawyers 

· He provided an advice or opinion on the case at hand previously;

· He has been an employer or boss of the one of the parties.
Similarly, the preciding judge shall stop hearing the case whenever there are reasonable justifications that compels him to stop hearing of certain case. Whenever there is one of the above stated matters, the parties in the case have right to disqualify the presiding judge and they are submitting their disqulificaiton application where the reasons of disqualification are clearly stated to the President of the Court which is hearing the case. If the President of the Court which application was submitted is unable to reach a decion on the disqualification or he himself is the disqualified judge, the disqualification application shall be submitted to the competent court. When the judge heard the legal arguments of the parties and studied the documents and evidences submitted to the Court, he sends the case for judgment in accordance with Artricle 35 of the Civil Procedure Law. 
2.3.4. Sending the Cvil Case for Sentence 
When the preciding judge heard the legal arguments of the both parties, the case is sent for sentence and decision and the decisions are reached through consultation if more judges participated the hearing of the proceedings and the decision shall be based on the majority of the judges who participated the case in accordance with Articles of 192 and 193 of the Civil Procedure Law. The judgment reached by more judges require to be signed by all. But if one of the Judges who heard the case die or there is an other reasonable reason which prevents him to sign, the signure of other members will be enough.  All judgments are issued with the name of the Somali people and shall contain the following particulars:
· The name of the Federal Republic of Somalia;

· The description of the Court which issued the Judgment;

· The names and description of the Parties;

· The demands and conclusion of the parties;

· The summary of the case and reasons for the judgment;

· The decision, the date and signature of the judge or judges who issued the judgment.

2.3.5. Criminal Cases 
Criminal cases are criminal proceedings where a person or a group of persons who committed or believed to have committed a criminal offense defined/stated in the criminal laws of the country are prosecuted. A crime can be committed through commission or omission; this means commission of all acts prohibited by law or omission of duties imposed by law shall be crime. All acts or violations against fundamental human rights, liberties, security, law and order and national security are crimes and were prohibited by different laws. The prohibited offences which result severe punishment against perpetrators include rape, assulat, murder, theft, robbery, corruption and etc.
Unlike the civil cases, the criminal cases are not heard by traditional leaders but are heard by courts. The courts hear and decide criminal cases in accordance with Criminal Procedure Law and the punishments are imposed in accordance with Penal Code and if the accused are found guilty they are liable to an arrest, fine, long time imprisonment, life improsinment, death and etc. In addition, the Court include its judgment the payment of civil liability or damages of the vicitims by the offender.
On the other hand, the criminal cases are different from the civil cases because the state is party and prosecutes the criminal cases. The state is represented by the Office of the Attorney General and the Police in the prosecution of criminal cases and both Police and Office of the Attorney General have a vital role in the prosecution of criminal cases.  The criminal cases are prosecuted and started in one of the following situations:
1) When the offence report is received; and

2) When the complaint of the victim is received.

As such, every victim of an offence can institute a criminal case against the accused by submitting his or her complaint to the Police, Office of the Attorney General or Courts. The law directs places where the offence report and complaints are submitted, the law also stated who submits or tells the report on the commission of the offence by directing that any public officer who knew that offence was committed is obliged to immediately inform the relevant institutions. Similarly, the doctors providing health services to the patients are obliged to report immediately to the concerned institutions if they feel and know that the patients who are receiving treatments are involved criminal offences. Likewise, the public officers and the Office of the Auditor General notify immediately to the Office of the Attorney General, if they find out that financial fraud was made during their auditing work concerning control and investigations on the expenditure of government budget, to prosecute any person or persons who involve the financial fraud. Apart from the public officers, health professionals and Office of the Auditor, the commission of the offence can be submitted or reported by every citizen who knew that a crime against reputation and sovereignty of the state is committed.
2.3.6. Parties to the Criminal Proceedings  

Unlike the civil cases, the criminal cases have many parties who are involved to the case. There are two victims in the criminal cases namely the victim who suffered from the offence and the state which is als a party since there is a breach of law. As such, there are many parties in the criminal cases including the the victim, the Office of the Attorney General, the Police, the accused, the judiciary, the eye witnesses and custodial corps. All the instituions which are involved in the criminal proceedings are required to protect the rights of the accused, victims and the witnesses and to treat with respect and courtesy and keep the confidentiality in which they identified/knew due to the work they have. This part will address the various parties that involve in the criminal proceedings and their respective roles in the prosecution of criminal cases.
2.3.6.1. The Accused 

The accused is any person who is under custody and arrested in accordance with a warrant issued by competent court or arrested after official summon to bring him or her before court. In other words, accused is any person who is suspected to have committed an offence and breached a legal provision or provisions of the criminal law and he or she is one of the parties to the criminal litigation.  The accused is presumed to be innocent until he or she is found guilty by the competent court and until that final decision is issued he or she will be called as an accused.  Every accused has rights and among his/her rights are the following rights:
· To presume innocent until he or she is found guilty in a final judgment of a competent court;

· To bring him or her before Court within 48 hours;

· To meet and consult with a lawyer;

· To inform his or her family and relatives of his or her situation;
· Not to be tortured and compled to provide confession without his or her will;

· To hear his or her case fairly;

· To be present when his or her case is being heard by the Court;

· To be informed promptly for the reason of his or her arrest in a language that he or she can understand;

· To defend himself or herself from the charges and disqualify the evidences against him or her;

· To understand the hearing of his or her case by the court and to get translation if the accused does not undertand the language of the Court;

· Not to be arrested in a place which is not allowed by the law;

· To meet his his or her family, relatives, lawyers, doctors and friends and to allow their visits to him or her;

· To release him or her on bail and hear the case while he or she is unarrested if the charge provisions have bail; and 

· Not to be convicted of a crime which was not an offence at the time he or she committed.
2.3.6.2. The victim 

The victim is any injured party to the offence committed by the accused. The victim has a right to claim the damages and civil liability resulted by the offence committed by the accused and he or she can hire a lawyer for the civil liability. Every victim has the following rights:
· To claim and submit his or her complaints to the Police, Office of the Attorney General or judicial institutions:

· To follow closely the the case in which he or she is the injuried party and know all measures that are taken;

· To receive a compensation equivalent to the loss he or she encountered from the offence committed against him or her and other civil liabilities resulted by the offence committed;

· Not to be prevented to submit his or her complaints to the relevant government institutions; and 

· To respect and protect his or her private rights.
See Article 81 of the Penal Code 
	Except for the offences in respect of which proceedings are initiated by the State, any offence shall be punishable upon the complaint of the party injured (victim).


Similarly, every victim has duties and obligations to fulfil and these include:

· Not to take the law in to his or her hands but to seek his or her rights through legal process;

· To collaborate with the institutions that are administering his or her case and respect the law;

· To provide the necessary inforamtion and an any other report that investigative institutions require; and

· To give support to the Police that are conducting the investigations concerning his or her case.
2.3.6.3. Office of the Attoreny General  
The Office of the Attorney General prosecutes all criminal cases in which the State is a party. In the court proceedings, the Office of the Attorney General is represented by the Attorney General or one of his deputies, a police officer nominated by the Attoreny General or commender of the police or any other police officer stationed in the area in which the court hearing the case is found. The Office of the Attorney General has the following duties on the criminal proceedings:

· Initiation of criminal proceedings against the accused;

· Preparation and framing the charge sheet against the accused;

· Bringing the charge sheet against the accused to the competent court;

· Demanding from the Court to fix the date of which the hearing of the case is expected and other necessary measures to fix the hearing date;

· Ordering the police to conduct further investigations concerning the case if the Office consider that necessary;

· To receive the investigative reports submitted by the police; and

· To prove before the court that offence was committed and that the accused is the person who committed the crime.

The persons that represent the Office of the Attorney General in the criminal proceedings depends on the court which the criminal proceeding is initated before it.

I.   If the Court is the Supreme Court, the Office of the Attorney General is represend by the Attorney General or one of his deputies;
II. If it is the Appeal Court, the Office of the Attorney General is represented by the Attorney General, one of his deputies or police officer nominated by the Attorney General;
III. If it is the Regional Court, the Office of the Attorney General is represented by the Attorney General, one of his deputies or a police officer nominated by the Attorney General;
IV. If it is an urgent case, the Office of Attorney General is represented by the relevant Police Division Commander or an officer nominated by him;
V. If it is the District Court, the Office of the Attorney General is represented by the Attorny General or one of his deputies or commander of the police station or an officer nominated by him.
Normally, the investigations of the criminal cases are conducted by the Police but if it is necessary, the Office of the Attorney General can take the responsibility of investigation and prosecution of the case.
2.3.6.4. The Courts 
Courts are institutions that are mandated to hear and decide various cases between the parties. The courts enforce the authority of the judiciary stated under the national laws including the Constitution and they have the powers and jurisdictions stated in the preciding parts of this charter.
2.3.6.5. The Defence Lawyer
The defence lawyer is one of the important parties in the criminal cases, however, it is necessary to understand that defence lawyer is not an independent party to the case but represents the accused. The defence lawyers are mostly hired by the accused to provide legal counselling and court representation during proceedings and the lawyers are paid by the accused, however this depends on the economic situation of the accused or the family of the accused. There are many accused who can’t hire defence lawyers and unable to avoid their fee and this is challenge to access to justice right which is enshrined in the Provisional Constitution of the Federal Republic of Somalia. Therefore, it is the responsibility of the government to hire a free defence lawyer in accordance with the laws for every accused who is unable to avoid the lawyer’s fee. Similarly, there are legal profesionals and institutions who provide free legal defence services to create an environment where everyone can get legal representative or defence lawyer who represents him or her before courts and these are available in many places in Somalia.
2.3.6.6. The Police 
The police forces are an important party in the criminal proceedings and they are responsible for keeping law and order. Apart from keeping law and order, they prepare criminal investigation reports by conducting investigations on the crimes and other crime related events which they are informed or come to know. Specifically, the police have the following obligations:

· Investigation of crimes and production investigative reports;

· Protection of life and property of the people;

· Securing the fundamental rights of the people;

· Investigating and searching of the accused;

· The arrest of the accused and criminals;

· Bringing the accused before the court;

· Enforcing decisions and judgments of the courts;

· Prosecuting criminal cases before the court by representing the Office of the Attorney General;

· Enforcing and implementing of all national laws; and 

· Investigating of every crime by following the directions of the Office of the Attorney General and the law.
The police shall implement their mandate in accordance with the law, and the police shall register details of the investigations they conducted in a memo and the following information shall be stated in the memo:
· The date which investigation started and the date it ended;

· The measures that were taken during investigation;

· The findings of the investigation; and

· The evidences received.

Similary, when the police conclude the investigation, they shall prepare a comprehensive report that contain the following information:

· The facts of the case and surrounding circumstances that could affect the criminal proceedings;

· The details of the evidences received;

· The details and everything that enables to indentify:

· The accused;

· The victim; and

·  Every person that have an information concerning the offence.
2.3.6.7. Custodial Corps  
The Custodial Corps are responsible for the correction and rehabilitation of offenders. Every convicted person is brought in prison to take the punishment of imprisonment there. Consequently, the custodial corps are responsible for the management of prisons and welfare of prisoners and the following are among their duties:
· Management of the prisons and various prisoners in the prisons;

· Securing the security of prisons and safety of prisoners;

· Welfare of the prisoners, prisoners’ sanitation and supervison of the general situation of the life of prisoners; and 

· Educating the prisoners and etc.
CHAPTER THREE 
THE STRUCTURE OF COURTS AND HEARING OF CASES  
3.1. Introduction 
The Courts of the Federal Government of Somalia at federal level contain the District Courts, the Regional Court, the Regional Appeal Court, the Supreme Court and the Constituional Court which has not yet established. Everyone of these courts has its own jurisdiction to hear and decide cases, disputes and criminal charges submitted to it. The cases which courts hear and decide are either civil cases or criminal cases. When hearing and deciding a certain case by the courts, the following four legal documents are applied and followed: -
1. Civil Procedure Law;
2. Criminal Procedure Law;

3. Civil Code; and

4. Criminal/Penal Code.
The Civil Procedure Law is followed when hearing and instituting of civil cases, the law provides profoundly the procedure of civil proceedings while the Civil Code provides the substantive provisions which the courts base their judgment. In the same way, the Criminal Procedure Law is applied and followed for the prosecution of criminal offences from the beginning up to conclusion and this law intensely explain the hearing procedure and deciding criminal proceedings before the courts. As pointed out earlier, the various courts of the contry have different jurisdictions and each one has its own jurisdiction to hear and decide the case and complaints submitted to it. Structurally, Somalia has a judiciary consisting of three levels namely: 
a) The Constitutional Court;

b) The Courts at Federal Level; and

c) Courts at Federal Member States Level.

The Courts at Federal Level are the Supreme Court, Regional Appeal Court, Regional Court and Courts of Districts. Therefore, this part will analyse the jurisdication of various Courts.

3.2. The Jurisdiction of Courts 
According to Civil Procedure and Criminal Procedure Law, the jurisdiction of a court to hear a civil or criminal case depends on the subject matter jurisdiction, material jurisdiction and territorial jurisdiction. Therefore, the jurisdiction of a court to hear a certain case is determined by the subject matter, value of the case and the location where the property locates or the offence is committed and every court has a unique jurisdiction to hear and decide the cases submitted to it. To understand the jurisdiction of the judicial authority of the various courts and the cases that every court has right to hear, this part will explain the jurisdiction of the courts one by one.
3.2.1. The Jurisdiction of the District Courts  

As per Article (7) of the Civil Procedure Law and Article (2) of the Criminal Procedure Law, the district court has jurisdiction to hear family cases, cases relating to sharia law, inheritance and civil cases that have material value of no more than 3,000 US. The district court has the power to hear the above states cases that come from the whole teriortory of the district. The district court has civil and criminal sections as per paragraph two of Article (2) of the Organizaiton of Judiciary Law- Law No. 3/1962 and in each section the case is heard by single judge. The criminal section of the district court shall have jurisdiction with respect to offences punishable under the Penal Code with imprisonment for a period not exceeding three years or fine not exceeding three thousand (3, 000) USD or both. Therefore, if the subject matter is family issue, relating to Islamic sharia, inheritance or a material value not exceeding three thousand, the person may go to the district court.
3.2.2. The Jurisdiction of the Regional Court  

The Regional Court has a jurisdiction to hear the civil cases whose material value exceed three thousand (3,000) USD, cases with unlimited value, labour related cases, cases in which the government is a party and any other case that a specific law directed to be heard by the Regional Court. Normally, the Regional Court shall have jurisdiction to hear over the cases that come from the whole territory of the region. Apart from the above stated civil cases, the Regional Court shall have the jurisdiction to hear all criminal cases which are not within the jurisdiction of the district courts and has two sections which are the General Section and Assize Section.

The general section hears the civil cases which are not within the jurisdiction of the district court and criminal cases whose maximum punishment not exceeding ten (10) years of imprisonment. In the general section all cases are heard by a single judge. The Assize Section contains the President of the Regional Court and two other Assessors in accordance with Article 3 of the Organizaiton of Judiciary Law and hear criminal cases which are punishable with death, imprisonment for life or imprisonment for not less than ten years. Consequently, all civil cases which are not under jurisdiction of the district court including land related cases other than inheritance related land are heard by Regional Court. The Districts and Regional Courts are called together as first instance courts since cases start from them.
3.2.3. The Jurisdiction of Appeal Court  
The Appeal Court has jurisdiction to hear all appeal cases that come from first instance courts namely the district and regional courts. Similarly, it has jurisdiction to decide the adjudication jurisdiction in case district courts or regional court and district court conflict over the jurisdiction of certain case, as well as the hearing of foreign judgments.

The Appeal Court contains two sections which are the General Applellate Section and Assize Appellate Seciton. The General Appellate Section shall be heard by a single judge and has a jurisdiction to hear appeals against judgments of the District Court and General Seciton of the Regional Court. The Assize Appellate Section consist of the President of the Appeal Court, a judge of the Appeal Court and three Assessors and hear all appeals against the judgments of the Assize Section of the Regional Court. Therefore, everyone who is not satisfied with the judgments of the District and Regional Court can take an appeal to the relevant Regional Appeal Court. The Appeal Court shall have the jurisdiction over the whole territory of the region it locates.
3.2.4. The Jurisdiciton of Supreme Court  

The Supreme Court of the Federal Governemnt of Somalia shall have the jurisdiction to hear all appeal cases against judgments of Appeal Courts, all administrative cases, reviewing its own judgments. It shall also exercise any other function as may be granted to it by the laws such as deciding jurisdiction of adjudication cases between ordinary Courts. According to Article 5 of the Organization of Judiciary Law, the cases before the Supreme Court are heard by full bench or division bench. The division bench of the Supreme Court consists of three judges and shal have jurisdiction to hear appeal cases against judgment given by any court in its appellate jurisdiction or against judgments given by it from which appeals lie directly to the Supreme Court itself such as administrative cases, consitituional cases and cases relating to electoral disputes which the Supreme Court has jurisdiction to hear and decide until the Constitutional Court is established.
3.3. Jurisdiction of Constitutional Court 
The Organizaiton of Judiciary Law, the Provisional Constituion and Constitutional Court Establishment Law are defining jurisdiction of the Constituional Court of the country. Article 109B of the Constitution states the establishment of the Constitutional Court which shall consist of five judges while the same Article 109C states the powers and jurisdiction of the Constitutional Court by telling that it has the jurisdiction to hear cases relating interpretration of constitional provisions and the compatibility of laws with the constitution as well as the cases relating to breach of the constitution against the President. Similarly, Article 4 of the Constitutional Court Establishment Law expresses the jurisdiction and responsibilities of the Constitutional Court.

	 Article 4: Powers of the Constitutional Court 
· Ensuring constitutionality of the laws and decisions that have legal impact by making sure their compatibility with the constitution;

· Interpretration of constitional provisions as per its content and objectives;

· Hearing and deciding cases concerning breach of law to make sure the constitutionality of the laws in accordance with Article 86 of the Constitution;

· Framing charges and prosecutions concerning high treason, breach of the constitution and other laws committed by the President of the Federal Republic of Somalia;

· Hearing and deciding of the cases submitted to the Constitutional Court that concern interpretration of the constitution not arising out of Court litigation;
· Resolving any disputes between the Federal Government and the Federal Member State governments, or among the Federal Member State governments;

· Hearing and deciding of cases arising out of disputes between organs of the Federal Government, concerning their respective constitutional powers and duties;

· Hearing and deciding of cases relating constitutional matters of the public interest and hearing of legal cases if the constitional right of a somali citizen is breached or violated;

· Nullifying any law, article, decision or any other work which is not in conformity with the constitution;

· Announcing the final results of the elections if there is a dispute;

· Any other matter assigned to it by the any other law; and

· Deciding the interpretration questions from the ordinary courts concerning judicial issues before the courts at that time.


Even thought the establishment of the Constitutional Court is pointed out by the Provisional Constitution and the Constitutional Court Eestablishment Law was passed and ratified in 2016, the Court has not been established yet and the powers of the Constitutional Court are exercised by the Supreme Court.

The jurisdictions of the courts highlighted in this part were intended to enlighten to the Somali people fully understand the functions and powers of the Courts of the country to know the jurisdiction of each court and the complaints that each court handle, hear and decide. When the person identifies and understand the judicial jurisdiction of each court, he or she is able to file his or her case in the competent and relevant court without delay and without given more time to think which court is relevant to his or her case.

Therefore, it is important for everyone to know the role and judicial powers of the courts so that it will be easy to solve the complaints and disputes that can result a conflict if not solved, heard and decided quickly by a competent judicial institution.
CHAPTER FOUR 

PROCEDURES OF HEARING CRIMINAL CASES 
3. Introduction 

The hearing of criminal cases goes through different stages and each stage has its own procedure. Hearing of the case shall be open to the public, however the court can order the case to be closed from the public by considering social safety, public health and security. The criminal proceedings go through three different stages which are:
I. Pre trail stage;

II. Trail stage; and

III. Post trail stage.

4.1. The Pre-Trail Stage 
The pre-trial stage starts when the information of the crime is received or the complaint of the victim is received.  This stage begins upon the first information received by the police, Office of the Attorney General or the Courts and it is the crime investigation period and ends when the Office of the Attorney General submits the charge or charges against the accused to the Court. Consequenetly, the pre-trial stage relates to the events of the case and measures that are taken before prosecution. The criminal proceedings are two kinds which are cases resultd by offencs in which can be initiated by the state and cases resulted by offences which can be started when the complaint of the victim is received.
The criminal proceedings which the state does not initiate, the victim can initiate by submitting his or her complaints to the relevant institutions and he or she has a right to file a criminal case or civil case by demanding the compensation of the loss caused by the offence. When the victim decides to file a criminal case, he or she can submit his or her complaint in writing to the Police, Office of the Attorney General or the Courts. The complaint shall be made within one month starting from the time when the victim knew the occurance of the offence. The right of the victim to complian shall not be implemented when: - 

· The victim expressly renounced his or her right of complaining;

· The victim filed a civil case and demanded compensation from the loss caused by the offence; and

· The accused and victim reached an agreement over the loss/damage caused by the offence 
As every victim has a right to renounce his or her right of complain, has also a right to withdraw from a complaint that he or she made or submitted. The victim can withdraw his or her complaint before the first instance court rendered any decision. When the Police, Office of the Attorney General or the Courts are receiving the complaint of the victim, if it is in writing, it will be signed by the person making the complaint, however if it is made in oral, the officer receiving the comlaint shall take the following measures: --
· He or she shall register the complaint;
· He or she shall read the complaint he or she registered to the peron who made;

· Finally, he or she shall sign the complaint from the person who submitted.
4.1.1. Case Investigation 
When the complaint is submitted by the victim and recorded in accordance with Article 30 of the Criminal Procedure Law, it is duty of the Police to react to the received compliant and conduct immediate investigation since they are responsible for the investigation of crimes. The investigation is a process or a technique in which the police or other investigative departments identify the existence and facts of the occurred offence.

The investigations made by the investigative departments is the base of the charge against the accused in which the Office of the Attorney General submitted to prosecute the accused because the charge sheet is based on the investigative report. The investigation implementing officer is required to take the following measures:

 Marka ashkatada la soo gudbiyo lana
· To go the site in which the event/crime occurred;

· To make sure the truthfulness of the complaint submitted to him or her or the suspected offence;

· To search the suspected offenders;

· To arrest the suspected offenders;

· To have an interview with the eye witnesses;
· To collect any information that he or she deem it can be an evidence indicating that an offence was committed;

· To go any place that an information concerning the case is likely to be received; and 

· To seize equipments, materials and any things he or she think necessary and supporting for the investigation he or she is conducting.
4.1.2. The Arrest of the Accused  

The arrest is the seizure of the accused and taking him or her to the prison where he or she is kept until final judgment of his or her case is rendered by the competent court. It is the duty of the officer conducting the arrest to tell the person the reason of his or her arrest. The suspected person who is being arrested in accordance with the law must obey the officer or officers conducting his or her arrest, but if he or she resist or attempt to escape, it is permitted for the officers conducting the arrest to use all necessary legal measures to conduct the arrest of the accused. The arrest can be either an arrest with warrant or an arrest without warrant, whatever it is, it shall be conducted in accordance with necessary legal procedures.

4.1.3. An Arrest with Warrant 
The warrant of arrest shall be issued only by the competent court and the court can order the arrest of the accused of the occurred offence or any other suspected person. The warrant of arrest can be issued when there are reasonable grounds to believe which are:

That offence was committed; and

That the accused committed the offence.
There are occasions when issuing of warrant of arrest is compulsory and occasions when issuing of warrant of arrest is subject to careful consideration. According to Article 42 of the Criminal Procedure Law, the compulsory warrant of arrest shall be issued when it is against a person accused to have committed: -
· Any offence listed in Article 35 of the Criminal Procedure Law;

· An offence with minimum punishment of 10 years or more;

· Any other offence in which its warrant of arrest is based on the law;

· Or when the warrant of arrest is in conformity with paragraph four of Article 47 of the Criminal Procedure Law;

· Is in conformity with provsions of paragraph one of Article 63 of the Criminal Procedure Law.
The Court and the judge issuing the warrant of arrest has discretionary power to carefully consider the issuance of the warrant in the following situations:
· When the minimum punishment of the offence is an arrest of not less than six (6) months;

· When the issuance of the warrant is permitted by the law;

· When it is against a person who received summon from the Court but it is believed that such person wants to leave from the country or is attempting not appear before the court or if such person failed to state the reasons why he or she didn’t appear before the court at the time stated in the summon.

The warrant of arrest shall be a duplicate having same inforamtion and shall contain the following information:
· The name of the Court issuing the warrant of arrest;

· The date which the warrant of arrest issued;

· Details of the accused or any other feature that he or she can be identified if his or her name is unknown;

· The necessary matters in which the offence that resulted the issuance of the warrant contain;

· The signature of the judge issued the warrant of arrest;

· The stamp of the Court issuing warrant of arrest;
The court generally and the warrant of arrest issuing judge particulary should ask the investigative department, which is demanding the issuance of the warrant of arrest, to bring the evidences and actual reasons why the issuance of the warrant of arrest is necessary before the court. The judge shouldn’t issue the warrant of arrest upon the demand and request of the investigative department but the judge must deeply consider and study the situation and issue the warrant of arrest only if he satisfied the reasons explained by the investigative departments.

4.1.4. An Arrest without Warant 
An arrest without warrant is meant any arrest of the accused or any other suspected person believed to have committed or committing an offence without having warrant of arrest issued by a competent court. The police officers and other investigative departments/institutions can arrest any person believed to have committed the offence they are investigating, however, the situation must be considered in all cases. The investigative officers shall arrest the person without warrant of arrest if: -

· He or she is caught in flagrante delicto (red handed);

· The offence committed by the person is against the existence of the State;

· The person escaped from legal imprisonment;

· The person committed destruction and theft;

· The person committed an offence of slaughter;

· The person intentionally spread epidemic diseases, or poison the water or food;

·  The person committed an offence of rape or related offences;

· The person kills inborn child through intentional miscarriage;

· The person commits any type of killing;

· The person commits public outcry;

· The person commits an offence of slavery, slavery smuggling, forceful possession of persons; and 

·   Commits any other offence which the law permits the arrest of the offender.
Similarly, the investigative deparments can arrest the person without warrant of arrest if he or she committed an offence with a punishment of more than ten years’ imprisonment or if they feel that the person couldn’t be find if not arrest immediately. Except the above stated siutations and others which the laws expressly stated, a warrant of arrest issued by a competent court is required by the Police to conduct an arrest. 

4.1.5. Enforcing the warrant of Arrest   
The arrest warrant against the accused and any other person ordered to be arrested by the court shall be enforced by the police. The police officers conducting the arrest are required to condier all situations when conducting the arrest work.  According to the law, if there is no urgent situation which compels to conduct the arrest immediately, the warrant of arrest shall not be implemented in private residential homes during the hours between 6:00pm in the everning up to 7:00am in the morning. Likewise, if the court issued a warrant of arrest to arrest:
· A pregnant woman;

· A women breastfeeding young child;

· A person in a serious health condition; the court issued the warrant of arrest can order to suspend the implementation of the warrant of arrest until the conditions caused the suspension of the warrant of the arrest ended.
4.1.6. Appearance before the Court  

Any arrest person, whether he or she is arrest with warrant of arrest or not, should be brought before court immediately. It is the duty and responsibility of the police officers who conducted the arrest to bring the arrested person before the Court within 48 hours in accordance with the law. Every arrested person has a right to appear before a court and this is a fundamental right enshrined by the constitution and the rationale behind this, is to check the legality of the arrest by the court and make sure whether the arrest was conducted in accordance with the law or not. The judge sitting at the Court in which the arrested person is brought shall check the preliminary investigative report of the Police and have the discretionary power: -

· To release the arrested perons on a bial if the provisons of the charge have a bail;

· To order immediate release of the arrested person if found out that the arrested person is not the accused;

· To order immediate release of the arrested person if he or she is under 14 years old;

· To order immediate release of the arrested person if the arrested person is mentally unfit.

4.1.7. Search and Seisure  

During the offence investigation conducting by the investigative departments, the police can do/make search and seizure. The search and seizure order can be issued by a competent judge up until the proceedings start from the court in the first stage or the president of the competent court in any other stage in which proceedings are. The investigative officers who are conducting the search and seizure do not require searcha warrant if they have reasonable grounds to believe that during the time required to apply and obtain a warrant from the court:

· Material evidence may be destroyed or altered; or
· The wanted person may escape.

According to Article 54 of the Criminal Procedure Law, the search and seizure warrant can be issued in duplicate and shall contain: 

· The name of the issuing person;

· The date which the warrant is issued;

· The reason why the warrant is issued;

· Details of the specific features of the person under search and seizure, and if these are unknown, any nickname or indication that can lead to be identified;

· The type of the thing under search or seizure and the owner of that thing;

· The explaination of the wanted person;

· Signature of the issuing person and stamp of the court. 

The search or seizure warrant can be issued when there are reasonable grounds to believe that a thing or a material involving the offence is likely to be found in a specific person or a specific place or searching a specific place believed that a suspected person is in side it. Such warrant can also be issued when it is necessary to investigate a person, a place or a material believed that an important evidence concerning the offence can be found.

4.1.8. Before Trail Custody
The investigative departments and the Office of the Attorney General are required to promptly conclude their investigations concerning the offence and to submit the charge against the accused immediatey. The accused should be brought before the court once per week, during the period before hearing of the case i.e. the period in which investigative institutions are conducting their inviestigations, to legalize the arrest until the conclusion of the investigations. Article 47 of the Criminal Procedure Law states that the court shall release the accused when the arrest period ends and the arrest period is as below:

· 90 days, if the offence is within the jurisdiction of the Assize Seciton or military offences department of the regional court with punishment of death or life imprisonment;

· 60 days, if the offence is within the jurisdiction of the Assize Section or military offences department of the regional court;

· 45 days, if the offence is within the jurisdiction of the General Section of the regional court;

· 15 days, if the offence is within the jurisdiction of the offences department of the district court. 

The custody period shall start from the day in which the accused was arrested whatever purpose it has.

4.1.9. The Release on Bail  
The right to be released on bail is an important right, however, it depends on the type of the offence or the provisons of the charge and the law exempted the release on bail in certain situations where the warrant of arrest of the court has power of enforcibility. The release  can be made on a bail provided by: -
· The accused himself or herself;
· Other person; or

· Both the accused and the other person. 

Everybody who is granting a bail is required to ensure that he or she shall bring the accused before the court whenever the accused is needed and the bail can consist of an amount of money in accord with the conditions and instructions provided by the Court. Therefore, the bail can be an amount of money deposited in the court to ensure that the accused shall be appear before the court whenever he or she is needed or make a promise that the amount of money shall be paid if the conditons of the bail are violated. Mostly, the bond amount of the bail is based on the relevant circumstances which are applicable to the parties and the accused can only be released on a bail which is in accord with the conditions imposed by the court for the implementation of the bail. The bail can only be granted by: -
· The judge whom the arrested person is brought before him or a competent judge up until the initiation of the court proceedings in the first stage;

· The president of the competent court of the proceedings in any other stage.
The court can revoke the bail granted by it if:

· The accused violates the conditions on the bail imposed on him or her;

· There are primary sources to believe that the accused has left or planning to leave from the country;

· The deposited amount of money on the bail is not sufficient on the bail and the bail was granted through deception, miskate or similar reason;

· The person granted the bail requested to release him or her from the bail, died or left or want to leave from the country. 
4.1.10. The Charge Sheet  

All above stated matters in this chapter are relevant to the invistigations of the case in which the investigative institutions are conducting. When the investigation is concluded, the preparation of the charge sheet is the next step. The Office of the Attorney General is responsible for the preparation of the charge sheet. The Office of the Attorney General or the case assigned attorney shall prepare the charge sheet if he or she satisfied that the result of the investigation submitted to him or her is indicating occurance of an offence (a premia facia case) and that the accused is the perons who committed the offence. If the Office of the Attorney General didn’t satisfy the investigations conducted by the Police, it shall order further investigations to be conducted and shall send the investigation report back to the police. Similarly, if the Office of the Attorney General has not satisfied with the investigation report of the police and the report failed to disclose the occurance of an offence and that the accused is the person who committed the offence or an offence was committed but the accused is not the actual offender, the Office shall close the case.
When the Office of the Attorney General fully satisfied that an offence was committed and the accused is the person who committed the crime, it shall prepare the charge sheet in accordance with Article 70 of the Criminal Procedure Law and shall submit the charge to the Court by demanding from the Court to fix a date for the hearing of the case. When the charge sheet is prepared and submitted it to the Court, the pre-trail stage of the case ends and the trail stage begins.
4.2. The Trail/hearing Stage  
The charge sheet submitted by the Office of the Attorney General to the court is coupled with an application by which the Attorney General demanding from the court to fix a date for the hearing of the case. When the competent judge received the charge sheet against the accused and he or she is requested to fix a date for the hearing in accordance with Article 70 of the Criminal Procedure Law, the judge shall: -
· Fix the hearing date of the charge;

· Orders to bring the accused before the court in accordance with provisons of Article 79 of the Criminal Procedure Law, if the accused is in custody;

· Issue a summon to appear before the court if the accused is not in custoday in accordance with Articles of 48 and 49 of the Criminal Procedure Law.
The trial stage of the case is the stage in which the court hears the legal arguments of the parties and the witnesses and at the same time study the evidences submitted by the Office of the Attorney General. When the Court heard the Office of the Attorney General and the witnesses submitted by the Attorney General, it gives a chance to the accused and hears the defence of the accused to defend himself or herself from the the charge against him or her. To start the hearing of the case, the court assigns a judge or judges to the case as soon it received the charge. If the offence is within the jurisdiction of the General Section of the Regional Court or within the jurisdiction of the criminal department of the district court, a single judge shall hear the case; however, if the offence is within the jurisdiction of the Assize Seciton of the Regional Court the case shall be heard by judges.

When the hearing date is fixed, the court shall issue the order to bring the accused before the court to hear his or her case if the accused is in cusdody in accordance with Article 79 of the Criminal Procedure. The order issued by the court to be bring the accused before the court shall be in duplicate and one copy will be given to the accused. Likewise, the charge sheet must be given to the accused to know the charge against him or her. The court shall issue a summon to appear before it if the accused is not in custody. The summon shall be in duplicate and the following shall be clarified within the summon: -
· The name and the title of the person who issued the summon;

· The date which the summon was issued;

· General featurs of the accused or other symptoms that enables the identification of the accused;

· Basic facts of the offence in which the accused is believed to have committed that resulted the issuance of the summon and the content of the charge against the accused;
· Name of the court in which the accused is ordered to appear together with the time and place;

· Signature of the issuing officer and stamp of the court.

Likewise, the court can summon the injuried party and witnesses. The summon requiring the injuried party and witnesses appear before the court shall be issued by the court in its own motion after considering the importance of the witnesses to the case or can summon the witnesses on the request of one of the parties or both.

4.2.1. The Open Hearing 
The proceedings of the court shall be open to the public in accordance with Article 96 of the Criminal Procedure Law except the occasions when the court considering safety of the people, public health and security of the society determine hearing to be closed. The people attending the open hearing of the court are required to fulfil the requirements provided by the law, the entrance or sitting inside the hearing room of the court is exempted from the following persons: -
a. Any person known to be:

· Neglectful;

· Careless who does not know his or her interest;

· A person willing to commit an offence against person or property.
b. Any insane person;

c. Drunk;

d. Is less than 14 years old;

e. Any person having inappropriate clothes on.
The preciding judge or the president of the hearing have discretionary power to dismiss any person, whose presence is not necessary to the proceedings of the court by considering the law and order, the conduct or behavior, integrity and effectiveness of the hearing, from the hearing.

4.2.2. Obligations of the People attending at the Hearing  

The obligations and requirements expected from the people attending the hearing of the case are expressed by Article 98 of the Criminal Procedure. Every person attending the hearing of the case or or is inside the hearing hall of the court should remin in respect and silent. All people who are attending the hearing of case are exempted from: -
· Carrying armies or anything that can cause injury;

· Causing unrest and disturbance;

· Acting impolitely;

· Acting in a way that against the dignity of the proceeding;

· Committing anything that violates the security;

· Explaining the feeling or the opinion of the people.
The preciding judge has a power to keep the order of the hearing and the order of the court. Consequently, every person attending the hearing of the proceeding should obey and respect the orders and instructions provided by the judge for the proper maintence of the order and proceeding of the case.

4.2.3. First Hearing of the Court  
The first hearing of the case shall be held on the date fixed and informed to the parties by the court and it shall take place in the place stated in the notification of the Court. When the accused is brought before the court and all parties get into the hearing hall of the court, the assigned judge or judges shall enter the hearing hall. According to the law, the people in the hearing hall shall stand up when the judge or judges get into the hearing hall and will remain standing, until the judge or judges sit down and ask the people to sit down too. After that, the court shall be opened by the presiding judge and shall start the hearing of the case. However, before the official opening of the court, the preciding judge shall make sure that all parties of the case are present in accordance with Article 103 of the Criminal Procedure Law.

Where the judge realized or idenfied that the defence lawyer of the accused is not present and the offence charged against the accused is within the jurisdiction of the Assize Section of the Regional Court, the preciding judge shall postpone the hearing and shall fix an other date for the hearing of the case to preserve the right of the accused of having defence lawyer before the court.
See Article 103 of the Civil Procedure Law 

1. When the President of the Court:

a) Make sure that both the accused and the Attorney General are present; and 
b) Appoint the defence lawyer of the accused when required in accordance with provisions of letter (b) of paragraph (2) of Article 14 of the Organization of Judiciary Law and whenever the accused doesn’t have a defence lawyer whatever the reason,
Shall read the charge to the accused.

2. When the charge is being read by the preciding judge he shall:
a) Explain the substance of each count of the charge to the accused in an understandable way;

b) Inform the accused that he or she has three plea options to response to the charge in accordance with Article 104 of the Criminal Procedure Law by pointing out briefly the substance and punishment of each plea;

c) Ask the accused wether he or she wants:

i. To raise objections in Article 105 of the Criminal Procedure;
ii. To plea guilty;

iii. To plea not guilty.
As explained by the above stated Article, the preciding judge shall read the charge to the accused. But before reading the charge, it is the duty and responsibility of the preciding judge to make sure the validity and correctness of the charge and that charge contains the particulars in Article 71 of the Criminal Procedure Law. After that the judge shall read the charge to the accused and he shall also instruct the accused the three pleas which are required from the accused namely:
· Raise any of the objections listed in Article 105 of the Criminal Procedure Law; 
· Plea guilty; 
· Plea not guilty.

The preciding judge shall explain the substance and the punishment each plea results to enable the accused understand the meaning of each plea. If the accused objected to provide plea, such reful shall be considered as a plea of no guilty.
4.3. The Substance and Meaning of the Pleas 
Each plea in Article 104 of the Criminal Procedure Law has specific meaning and consequence in which the accused is required to know and undertand before providing any plea. The three above stated plea can be said to be confession, denial and legal argument;
a) Plea of guilty: This means that the accused accepted the charges against him or her in the charge sheet which is submitted by the Office of the Attorney General. If the accused plead guilty and this plead is according to the law and not made through coercion or false, the court has discretionary power to announce the judgment immediately without hearing the case if the punishment of the offence is less than ten (10) years of imprisonment. However, if the maximum punishment is ten (10) years or more, the court shall order the case to be heard. The accused can withdraw the plea of guilty at any time during the hearing stage before any judgment is rendered. The evidence or the confession made by the accused shall not be considered if such confession is made through coercion, threat, incentive and promise made to the person who made the confession.
b) Plea of guilty: This is the denial of the existence of the offence charged by the accused. In this situation, the Court shall hear the case and shall order the Office of the Attorney General to present the evidence and witnesses to prove the occurance of an offence and that the accused committed the offence.
c) Raising an Objection: If the accused pleaded the objections in Article 105 of the Criminal Procedure Law, this shall mean that an offence occurred and that the accused is the person who committed the offence but has legal argument. A valid legal argument shall be that the accused committed the offence earlier, prosecuted and convicted with that offence and served the relevant punishment, that the act constituting the offence was not an offence when was committed, insanity of the accused and etc.
4.4. Hearing of the Witnesses and Evaluation of the Evidences  
When the court decided to proceed the hearing of the case, it shall order the Prosecutor to present the evidences against the accused. Therefore, the prosecutor shall submit the witneness against the accused to the Court to provide the required evidence. Likewise, the prosecutor shall present the other evidences he or she has which are against the accused.

The witnesses shall go under oath in accordance with his or her religion or affirmation equivalent to oath if they don’t practice religion. The oath or the affirmation shall be made before the preciding judge and it shall be made as following: - 

I swear Allah that I am telling truth, I am telling all truth and will not tell anything else except the truth (Oath);

I am officially asserting that I am telling the truth, I am telling all truth and will not tell anything else except the truth (affirmation).
The oath, affirmation and questions of the deaf and dumb    shall be taken in writing in accordance with the law. The witnesses shall be asked direct questions first and shall be questioned by the party who requested the witness, they can also be re-examined by the party who requested them. The examination in chief made by the prosecutor relates to the existing facts but it is not required to prove the facts stated by the witness during examination in the cross examination. In the re-examinaiton, the party who called the witness shall re-examine the witness to provide further explanation about what he or she stated in the examination and if there are new matters that came out from the cross examination, the other party has a right also to ask further questions on that issue.

4.5. Evaluation of Evidences  

After the court heard all witnesses submitted by the Prosecutor and studied the other evidences submitted by the   parties which proved that an offence was committed and that the accused is the person who committed the offence, the court shall determine the weight of the witnesses and the evidences. If the Court satisfied that the witnesses heard and evidences studied prove that an offence was committed and the accused is the person who committed the offence, the hearing shall be proceeded and the defence party shall be heard.  The preciding judge shall inform the accused to tell his or her defence statements, the judge also tells to the accused that he or she can defend himself or herself with oath or without oath. When the defence chance is given to the accused, he or she shall briefly tell the general subjects of his or her defence and the type of the evidence he or she wants to be his or her defence and the Court shall hear accordingly.

4.6. Conclusion of the Hearing  

When the court heard the witnesses, studied the other evidences against the accused submitted by the Prosecutor and at the same time heard the defence of the accused, the court shall inform to the parties to submit their conclusion. The Office of the Attorney General shall summarize its case and presents how the Office believe to be necessary for the explanation and enlightenment of the matters relating to the facts of the case in which the court is to accept and convict the accused.

When the Prosecutor summarized the case, the defence party shall also summarize his or her defence by telling the defects of the charge against him or her, weaknesses of the witnesses and evidences and the reasons why the Court should obect the charges of the Prosecutor. If the accused is represented by more than one lawyer, everyone shall explain in summary the objections and applications which were not presented or discussed by the other lawyers. The hearing of the case shall be considered to be ended when the summary or concluding statements are submitted by the parties.
4.7. Announcing the Judgment  
When the court concluded the hearing of the case and heard the defence of the parties, it shal review the proceedings of the cases and evidences of both the Office of the Attorney General and the defence. After that, the judgment of the case shall be announced immediately if the case at hand is simple, otherwise the court shall take time to study the case and shall announce its judgment within the reasonable time. The members of the jury or bench who heard the case shall study the case in accordance with Article 86 of the Criminal Procedure Law and they shall anayse all evidences provided by the witnesses and other evidences submitted by the Prosecutor as well as the defence of the accused.
During the analysis, the Court shall determine:
· Initial questions;

· Legal and factual questions relating the charge;

· If it is applicable, questions relating enforcement of the punishment and security measures. 

The preciding judge or other member of the bench shall after analysis read the part of the judgment relating to the harm of the offence and its punishment and this shall take place in a court open to the public where the Prosecutor and the accused are present. If the accused is acquitted or convicted with only civil liability, the presence of his or her lawyer is just enough and the presence of the accused is not conditional when the judgment is being announced.

4.8. Form of the Judgment  
Every judgment announced by a court shall be in writing and shall contain the following information:
a) Introduction and shall be started with the name of the Somali People and the name of the Court which announced the judgment;

b) The general featurs of the accused in detail and any other thing that can lead the identification of the accused;

c) Disclosure of the facts and the causes of the charge;

d) Brief statement on the facts and legal reasons in which the judgment is based;
e) The reference of the legal provisions in which the judgment is based;

f) The offence exempted or offence convicted in respect of each charge count;

g) The punishment imposed in each charge in which the accused is convicted together with other possible security measures;

h) The date and the signature of the presiding judge and members of the bench.
According to paragraph (2) of Aricle 121 of the Criminal Procedure Law, the judgment of the court shall not have legal impact if the judgment has no grounds and the necessary reasons of the judgment and the applicable legal provisions are not expressly stated. 

4.9. Post-trial Stage
The third stage of the case is the stage after the judgment which is called post trial stage or the appeal stage. When the judgment is announced, the convicted accused has a right to take an appeal against the judgement. Likewise, the Prosecutor has a right to take an appeal against the judgment if the accused is acquitted or the punishment is less than the punishment prescribed by the provisions of the charge.

CHAPTER FIVE

THE RIGHT TO APPEAL 
1. Introduciton  
The appeal is a right entitled to the parties of the case, and each party to the case has the right to take an appeal against the judgment issued in the case to which he or she is a party if they are dissatisfied with the judgment. The right to appeal is applicable to both civil and criminal proceedings, which means whether the case is civil or criminal, the right to appeal is always entitled to the party of the case who didn’t satisfy with the judgment against him or her. The parties can take an appeal againt the judgment which they are complaining about within thirty (30) days starting from the date the judgment was received. The appeals against judgments of the first instance courts (District and regional courts) go to the relevant Regional Appeal Court. 
2. Appeals on Civil Proceedings 
The party complaining against the judgment issued by the court shall submit his or her appeal and reasons for the appeal to the court. After receiving the written appeal, the court that issued the judgment shall promptly submit the appeal against its judgment to the Appeal Court that has the jurisdiction to hear the appeals against its judgment and shall submit the complete case file together with the judgement and the reasons of the appeal. 
When the Appeal Court received the case file, the court shall make sure the compatibility of the appeal with the legal provisions of the appeal. After that the court shall fix the hearing date for the appeal case and shall decide in accordance with the law. The Appeal court has the jurisdiction to uphold, amend, annul and to send the case back to the court for re-hearing. The Appeal court can send the case back to the court which ruled first, if it identified that there are reasons compelling to send the case back for re-hearing in accordance with Article 242 of the Civil Procedure Law.
The parties can take appeals against the judgments of the Appeal Court and any party who is not satisfied with its ruling can submit his or her appeal to the Supreme Court in accordance with Article 246 of the Civil Procedure Law. The grounds of the appeal against the judgments of the first and second instance courts should be based on the following matters:
· The lack of jurisdiction of the court which made the ruling;

· Breach and non compliance of the law;

· Mistake against the hearing procedure;
· Disregard of an important issues suggested by the parties during the hearing;

The parties can proceed their civil case in the courst of first and second instance without lawyer, however, when the case goes to the Suprme Court, the parties require legal professional who represent them before the Supreme Court since point of discussion is a matter of law and the Supreme Court shall decide the compatibility of the hearing procedure of the case with the laws. Therefore, the parties require to have lawyers who represent them before the Supreme Court. The appeals against the judgements of the Appeal Court shall contain the following matters: 
· Description of the names and places of residence of the parties;

· The number and the date of the judgment;

· Brief summary of the issues of the case;

· The grounds for the appeal together with description of the provsions in which the grounds are based; and

· Description of the authorization if it was made in a separate letter.
According to Article 250 of the Civil Procedure Law, the absence of one of the above matters from the appeal can lead to non acceptance of the appeal by the Supreme Court. When hearing the appeal, the Suprem Court has a jurisdiction:
· To annul the judgment against which the appeal is taken;

· To make an amendment to the judgment;

· To rule a new judgment; and

· To send the judgment back to the court which ruled first for re-hearing.
The parties can request from the Supreme Court to review the judgment it ruled and its judgment shall be reviewed in accordance with Article 266 of the Civil Procedure Law in the following cases:
· If the ruling was caused by the deception or conspiracy made by one of the parties who victimized the other party;

· If it is proved after the judgement that the judgement was based on false evidences;

· If the party requesting the review, received after judgement new and important evidence that clearly define the case, which was intially impossible for him/her to bring because of issues beyond his control or a violation committed by the party;
· If the issuance of the judgement was due to a violation of a matter clearly stipulated in the plaint and its docuemnts; and

· If it was proved that the judgment was issued due to fraud and deception made by the judge.
3. Appeals Against Criminal Judgment 
The parties have a right to take an appeal against the judgment of a case heard by the court. Both the convicted  as well as the Prosecutor have right to take an appeal against the judgment of the Court. The accused himself or herself can take the appeal in person or through his or her lawyer, however, if the accused is convicted with death penality, the defence lawyer that defended him or her before the court shall submit the appeal even if the convicted is unwilling to take any appeal. The Office of the Attorney General can also take an appeal against the judgment and punishment imposed on the accused if the court acquitted the accused or convicted with punishment less than the punishment prescribed by the provisons of the charge.
The accused shall conduct his or her appeal right in accordance with the law and shall take the appeal within thirty (30) days commencing from the date in which the judgment was issued. It is the responsibility of every appellant to state his or he complaint in detail within the grounds of the appeal. The grounds of the appeal can be stated in the appeal notification made by the appellant or the grounds of the appeal can be presented in writing signed by the appellant or his or her lawyer. According to the law, the parties can submit a brief document explaining the additional grounds of the appeal even after the expire of the appeal period if the appeal has already been filed.

The parties to the appeal have the right to withdraw their appeal before the hearing and even during the hearing.
 See Article 221 of the Criminal Procedure Law which reads as below:
It is possible to withdraw from the appeal by one party. The revocation of the appeal shall be notified to the court which ruled the judgment against which the appeal is taken or the court to which the appeal is taken to. The appeal can also be revoked during the appellent’s hearing and shall be recorded.

If the appeal is taken by the Attorney General or one of his deputies, the appeal can not be revoked without prior consent of the Attorney General.

When the court received the judgment or resolution against which the appeal is taken within the limited time, it shall immediately submit the appeal together with all copies of the case file, the judgment and grounds of the appeal to the court to which the appeal is taken to. When the court to which the appeal is taken to check and make sure that the appeal is in accord with the law, it shall fix the hearing date. In the first hearing of the case, the appellant shall explain the grounds of his or her appeal and after that the appellee shall be given a chance to respond.  In this stage, both parties are allowed to provide comments, present objections and etc. The parties can also present applications and demands they deem appropriate by explaining their views on the facts and law.
4. Execution of the Judgment 
The execution of the civil cases starts when the case ends and the final judgement is rendered. The competent court which heard the case shall have the jurisdiction over the execution of the judgment and the final judgment will come to the court in which it started first when it become mature. According to Article 346 of the Civil Procedure Law, the judge available at the place where the property under execution locates or if the subject matter of execution is a debt where the debtor resides shall have the jurisdiction of administering the the execution.

Regarding the civil rights, when the Court determines that the validy of the right, it shall issue an order directing the debtor to pay or surrender what he or she was convicted within ten days. The judgement debtor who received the execution warning has a right to present an objection in accordance with the law, but if he or she failed to make an objection against the execution, the order shall be enforced through force. The civil laibalities arisig from the offence committed by the accused shall be executed in similar manner.
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